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“So the Aboriginal flag captured a vital thing about who we are… whether you lived in Arnhem Land or the
Simpson Desert or Western Australia or Tasmania, if you’re of Aboriginal heritage or background, that’s
good enough – you’re Aboriginal.”
“That’s what the flag is about; it’s about all aspects of Aboriginal life.”
A quote from Harold Thomas in a NITV interview on 10 July 2017 1
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https://www.sbs.com.au/nitv/article/2016/07/12/man-behind-our-famous-flag
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Senate Select Committee on the Aboriginal Flag
Department of the Senate
PO Box 6100
Parliament House
Canberra ACT 2600

Dear Secretary,

The Australia Council is pleased to have this opportunity to contribute to the Select Committee on the
Aboriginal Flag. We welcome the inquiry on the Aboriginal flag in relation to the copyright ownership,
licensing issues and the cultural significance of the flag that represents the national cultural identity of First
Nations people in this country. The Australia Council is mandated to support Australian artists and arts
organisations. Under the Australia Council Act 2013 2, we are also required to support First Nations art
practice. 3
We are committed to strengthening Australia’s Aboriginal and Torres Strait Islander arts and cultural
ecosystem and increasing markets and audiences for First Nations arts and culture at home and abroad.
We are also committed to supporting the realisation of sustainable career paths for Australian artists,
which are fundamental to the future of vibrant Australian arts and culture. Australia’s unique Indigenous
artistic and cultural heritage is embedded in thousands of years of cultural expression, living culture and
evolving practice. First Nations arts are central to identity, place and belonging and have an important
place in the ongoing survival of Indigenous cultures.
This is a very sensitive issue as we recognise both the rights of the artist and creator, Harold Thomas, who
designed the flag in the 1970’s and the flag’s symbolic importance as an expression of national identity of
Aboriginal people that the Aboriginal flag represents. In 1995, the Australian Government recognised the
Aboriginal flag as an official flag of Australia under the Flags Act 1953. The Aboriginal flag has been used
and celebrated as a sign of identity and pride for Aboriginal people since the 1970s. The ongoing
discussion and issues in relation to copyright ownership versus communal ownership of a national symbol
of the Aboriginal peoples highlights the need for a national Indigenous cultural authority and sui generis
laws to protect the cultural rights of First Nations people in Australia.

Adrian Collette AM
Chief Executive Officer
Australia Council for the Arts

2
3

http://www.austlii.edu.au/cgi-bin/viewdb/au/legis/cth/consol_act/aca2013184/
S9(1ba) of the Australia Council Act 2013
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EXECUTIVE SUMMARY
1. The Australia Council has a statutory role to support Aboriginal and Torres Strait Islander arts practice
and is committed to strengthening Australia’s Aboriginal and Torres Strait Islander arts and cultural
ecosystem and increasing markets and audiences for First Nations arts and culture at home and abroad.
2. Through our funding programs and strategic initiatives the Australia Council supports many Aboriginal
and Torres Strait Islander artists and arts organisations who practice, promote, sell and distribute their own
authentic art and craft products. In 2019-2020, Council invested a total of $17.418 million in arts and
cultural activities with a primarily First Nations focus.
3. The Australia Council considers that the rights of individual artists should be respected, and it should be
permissible for an artist to earn economic returns from their copyright.
4. The Australia Council recommends the Committee consider options to address this issue as a matter of
priority, including potential amendments to Australia’s intellectual property and consumer protection
regimes, as well as consider buying the copyright of the Aboriginal flag from Mr Harold Thomas so that this
flag can be promoted and used by all Australian First Nations peoples in commercial and non-commercial
activities.
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COPYRIGHT ISSUES AND THE DIFFERENT TYPES OF LICENCES AVAILABLE FOR
HAROLD THOMAS
Harold Thomas is a Luritja artist and designed the flag in 1970. Under Australian copyright law, once a
creator or artist, creates a new work expressed in material form, they become the copyright owner of that
work for their lifetime plus 70 years after they pass away. In 1997 the Federal Court of Australia officially
recognised Harold Thomas as the author of the flag. This decision meant the flag was protected under
the Copyright Act 1968 and can only be reproduced in accordance with this legislation or with the
permission of Mr Thomas. 4 Mr Thomas is also a Copyright Agency visual artist member and receives
copyright royalties for the use of his work as well.
The Australia Council respects the rights of Australian artists and their ability to be able to earn royalties
from their artwork as copyright law allows in this country. The balance is always to protect the original
creator for their artistic work, given the time, effort and skill that they have spent on their work as well as
recognise the use of a copyright work by the general public. This is always a balance promoted by
copyright law around the world.
In terms of licences, a copyright licence is normally a written agreement which allows the user to use a
copyright work with permission from the copyright owner in exchange for payment. The Arts Law Centre of
Australia explains the different types of licences under Australian law. There are three main types of
licence:
1. Exclusive licence
The copyright owner authorises the licensee to exercise an exclusive right of the copyright owner in
relation to copyright material to the exclusion of anyone else, including the copyright owner. In
order to be valid, the exclusive licence must be in writing and signed by the copyright owner;
2. Sole licence
The copyright owner authorises the licensee to exercise an exclusive right of the copyright owner in
relation to copyright material to the exclusion of anyone else except the copyright owner; and
3. Non-exclusive licence
The copyright owner authorises the licensee to exercise an exclusive right of the copyright owner in
relation to copyright material and remains free to exercise that right as well as authorise others to
do so. 5
Harold Thomas has given an exclusive licence to WAM clothing company for the copyright of his design of
the flag for use on clothing and merchandise. The problem arises when sporting codes and community
groups as well as other Indigenous fashion businesses want to use the Aboriginal flag on their clothing for
commercial use, they need to pay a licence fee to WAM clothing company. This issue can be difficult when
community groups want to use the Aboriginal flag on clothing for sporting groups, competitions and other
events. However, as the copyright owner, Mr Thomas can licence his work to a company for a fee and in a
written agreement.

As seen on the Australian Institute on Aboriginal and Torres Strait Islander studies (AIATSIS) website on 15 September 2020
https://aiatsis.gov.au/explore/articles/aboriginal-flag
5
As seen on the Arts Law Centre of Australia website on 14 September 2020 https://www.artslaw.com.au/information-sheet/copyright/
4

5

Aboriginal Flag
Submission 57

We support the right for artists to be able to earn money from their copyright. This economic support can
assist Mr Thomas in his livelihood and sustainability as an artist.

THE CULTURAL SIGNIFICANCE AND NATIONAL IDENTITY OF THE FLAG TO
ABORIGINAL PEOPLE
The Aboriginal flag has had cultural significance since the 1970s with the first real public sightings of the
flag. This includes when Dr Gary Foley famously displayed it in public events on the East Coast of
Australia as well as gaining prominence at the Tent Embassy in Canberra in 1972. The Aboriginal
community identifies with the flag as a source of pride and identity. The Aboriginal flag is recognised as a
symbol of the original peoples of Australia, different to the national Australian flag. The flag symbolises the
Aboriginal people, and Aboriginal communities’ state that this flag belongs to them collectively.
While Mr Thomas is the copyright owner of the Aboriginal flag, the communal use of the flag has been
practiced since the 1970s. Dr Gary Foley has argued that this communal recognition of the flag almost
gives it an implied licence for all Aboriginal people to use as they wish. This free use of the flag is no
longer allowed due to the exclusive licence granted to WAM clothing company.
The conflict between community ownership and recognition of the copyright by Mr Thomas is evident and,
it is advised that until some sort of agreement is reached between Mr Thomas and the Australian
Government, this untenable situation will continue to exist. This is where the difficulty arises for community
as it goes beyond copyright law and into a grey social and moral issue. The social issue is that Aboriginal
peoples have been using the flag since 1971 as a communal symbol of identity. There is a moral issue as
WAM clothing company is a non-Indigenous company and is also associated with Birubi Art, which was
fined by the Australian Competition and Consumer Commission for selling inauthentic Aboriginal style art
and craft works 6. Questions have been raised as to whether Mr Thomas knew about this case and their
association. This discussion involves the Australian Government and whether they could buy the copyright
of the Aboriginal flag on behalf of all Aboriginal people so that it can again be used freely as a symbol of
identity and cultural significance.
The Australia Council would hope that a fair and equitable agreement between the Australian Government
and Mr Thomas is reached over the transferral of the copyright to the Government if this is what Mr
Thomas wishes. Then it may be feasible to establish a national Indigenous cultural authority to hold the
licence on behalf of Aboriginal peoples, like the example of the Torres Strait Islander flag.

REFLECTION ON THE TORRES STRAIT ISLANDER FLAG AND COPYRIGHT EXPIRY
IN LESS THAN 70 YEARS
The Torres Strait Islander flag is also recognised as a symbol of national identity for the Torres Strait
Islander people of Australia, also First Nations people of this country. This flag symbolises the people, the
land and the sea. The flag was presented to the Torres Strait Islander peoples in 1992. In terms of
copyright of the design, it is a different situation to the Aboriginal flag. The design of the flag arose from a
competition that was won by a Torres Strait Islander artist, the late Mr Bernard Namok. Mr Namok
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https://www.accc.gov.au/media-release/23m-penalty-for-fake-indigenous-australian-art
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designed the flag, but the rights were subsequently obtained by the Torres Strait Island Regional Council,
and they control the rights to use the flag.
The Torres Strait Island Regional Council do not have any limitations on flying the flag, however, if
anybody wants to use the flag for a commercial purpose, they need to get permission from the council.
They have some specific requirements around the use, commercial and non-commercial. They recognise
Mr Namok as the creator of the design in appropriate circumstances. In relation to the integrity issue, the
Council have some requirements around using the correct colours in specific order of the design. There is
also a third requirement: prior to its use, it is required to get written permission from the Torres Strait
Islander Council.
While the Torres Strait Islander flag is, like the Aboriginal Flag, a recognised flag under the Flags Act
1953, the copyright is held by the Torres Strait Island council. Furthermore, once the copyright expires in
2063, the Torres Strait Islander flag will enter the public domain and will be free for anyone to use. A
similar cultural authority for Aboriginal peoples should be established to hold the copyright of the
Aboriginal flag, if the copyright owner, Harold Thomas wishes to assign or transfer the copyright to such an
authority, for all Aboriginal peoples to use.

INDIGENOUS CULTURAL INTELLECTUAL PROPERTY
This sensitive topic illustrates the need for protection of Indigenous cultural intellectual property (ICIP) in
new law to encapsulate collective ownership of Traditional Cultural Expressions (TCEs), and Article 31 of
the United Nations Declaration on the Rights of Indigenous People (UNDRIP).
Indigenous cultural intellectual property (ICIP) rights cover an array of aspects of Indigenous culture, art
and knowledge and are not recognised under Australian law. Hence there are gaps in protection at a
domestic country level for these rights. These gaps include the lack of the unlimited protection, no
recognition of communal ownership of these rights, no recognition of oral forms of ICIP and
intergenerational passing of knowledge as well as a limited scope of ICIP in terms of subject matter.
The United Nations Declaration on the Rights of Indigenous Peoples is the international declaration that
was adopted by the UN General Assembly in 2007 and is the most comprehensive international
instrument on the rights of Indigenous peoples. Australia ratified this Declaration in 2009. Article 31 of the
United Nations Declaration on the Rights of Indigenous Peoples states that Indigenous peoples have the
right to maintain, control and protect their traditional knowledge, and traditional cultural expressions 7.
These rights can include artworks, designs, cultural knowledge, symbols, songs, dances, stories,
languages, sacred sites for example. When these rights are not recognised under existing laws, then this
leads to misappropriation and exploitation of First Nations art and culture. Such examples can be seen in
the inauthentic artworks that mimic First Nations art, designs and styles.
The Australia Council with First Nations lawyer, Dr Terri Janke, has developed best practice guidelines or
protocols that reflect the ten principles including free prior informed consent, benefit sharing, consultation,
respect, attribution, royalties, confidentiality, secrecy, control and recognition 8. The new First Nations art
protocols will be published in late September and include nine case studies with different First Nations
Page 22 of the United Nations Declaration on the Rights of Indigenous Peoples https://www.un.org/development/desa/indigenouspeoples/wpcontent/uploads/sites/19/2018/11/UNDRIP_E_web.pdf
8
https://www.australiacouncil.gov.au/workspace/uploads/files/visual-protocols-for-indigenou-5b4bfce4b0333.pdf
7
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artists explaining their interaction with protocols for developing their artistic projects. The Indigenous art
protocols are internationally recognised to recognise and encourage respect of First Nations art and
culture, particularly when outsiders want to interact and work with Indigenous artists and their
communities.
Further protection does need to be implemented through a sui generis law as the protocols are not legally
binding unless placed in a contract like the current Arts Law Centre of Australia agreement templates. The
protection of Indigenous cultural intellectual property rights is an ongoing issue that needs to be addressed
in sui generis laws.
Additionally, if there is no recognition of communal ownership of Indigenous culture, then the community
has no rights to enforce over their culture and art. The Aboriginal flag is owned by the copyright owner
Harold Thomas but has been recognised as a communally owned cultural expression. If there was a new
and specific law that recognised communal ownership and protected this aspect of Indigenous cultural
Intellectual Property rights, then this issue may not exist as an issue like it is today.
As this inquiry looks at these issues, one must consider that Indigenous culture deserves to be protected
under a new, sui generis law. An Indigenous cultural authority like a National Indigenous Arts and Cultural
Authority, could administer the rights of the Aboriginal flag, if the Government did negotiate with Mr
Thomas to transfer the copyright to them and then to this authority.

CONCLUSION
As this discussion continues, both sides of the argument are important and provide valid insight into the
love, recognition and strength of the Aboriginal flag. The communal ownership aspect of First Nations
peoples’ culture, art and knowledge should be recognised in new specific laws. This twenty-year long
discussion is being held at an international level at the World Intellectual Property Organisation (WIPO).
The new international instruments being discussed at WIPO look to address this issue of protecting
Indigenous cultural expressions and traditional knowledge that have not been protected by current
intellectual property law. These draft instruments are aiming to recognise customary law and protocols and
create a new law that would extend protection beyond copyright, trademark law, patent law and design
law. The Australian Government, represented by IP Australia and the Australian embassy of Geneva, has
been present at most of these Intergovernmental Committee meetings. 9
The same principles could be addressed in Australia, by creating a new law to protect Indigenous cultural
intellectual property. IP Australia is holding an Indigenous expert committee to start to consider an action
plan that considers suggestions from the traditional knowledge consultations in 2019. The Federal Office
for the Arts and National Indigenous Affairs Agency are conducting a national Indigenous visual arts
consultation process for the development of an Indigenous visual arts action plan. These discussions and
action plans are promising and it is hopeful that a new sui generis law that protects Indigenous cultural
intellectual property rights are established for the betterment of the First Nations Peoples of Australia.

9

https://www.wipo.int/meetings/en/topic.jsp?group_id=110
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APPENDIX A
ABOUT THE AUSTRALIA COUNCIL FOR THE ARTS
The Australia Council is the Australian Government’s arts funding and advisory body. The Council’s
purpose is to champion and invest in Australian arts, by supporting excellence across all art forms and
leveraging investment to support and build a vibrant arts sector. The Australia Council is a national
advocate for the arts and works to increase national and international access to Australian arts and
culture.
The Australia Council was established as a Commonwealth statutory authority in 1975, and its functions
were updated under the Australia Council Act 2013.
They are to:
(a) support Australian arts practice that is recognised for excellence;
(b) foster excellence in Australian arts practice by supporting a diverse range of activities;
(ba) support Aboriginal and Torres Strait Islander arts practice;
(bb) support Australian arts practice that reflects the diversity of Australia;
(bc) uphold and promote freedom of expression in the arts;
(bd) promote community participation in the arts;
(c) recognise and reward significant contributions made by artists and other persons to the arts in
Australia;
(d) promote the appreciation, knowledge and understanding of the arts;
(e) support and promote the development of markets and audiences for the arts;
(f) provide information and advice to the Commonwealth Government on matters connected with the arts
or the performance of the Council’s functions;
(g) conduct and commission research into, and publish information about, the arts;
(h) evaluate, and publish information about, the impact of the support the Council provides;
(i) undertake any other function conferred on it by the Act or any other law of the Commonwealth;
(j) do anything incidental or conducive to the performance of any of the above functions.
The Australia Council is a Corporate Commonwealth entity under the Public Governance Performance and
Accountability Act 2013.
The Australia Council’s Strategic Plan 2019-23, Creativity Connects us, guides the work of the Council,
including the five strategic goals:
•

Australians are transformed by arts and creativity;

•

Our arts reflect us;

•

First Nations arts and culture are cherished;

•

Arts and creativity are thriving;

•

Arts and creativity are valued.
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